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the common enterprise” nipNN nymwn 191 NITY NI727-'N 7727 2NN D17 DN 'N7NR-I7080 0ownN1 - .44
Criminal Justice Act 2003, s. 118(1)(7) "Any rule of law :1x1) "the coconspirator hearsay rule" Ix "exception
under which in criminal proceedings a statement made by a party to a common enterprise is admissible
against another party to the enterprise as evidence of any matter stated."; Federal Rules of Evidence
801(d)(2)(E) "(d) Statements That Are Not Hearsay. A statement that meets the following conditions is
not hearsay:(...) (2) An Opposing Party’s Statement. The statement is offered against an opposing party
and: (...) (E) was made by the party’s coconspirator during and in furtherance of the conspiracy.; Phipson On
Evidence, Hodge M. Malek, ed, 1005-1010 (17" edn.2010); 5 Jack B. Weinstein & Margaret A. Berger,
Weinstein's Federal Evidence, Joseph M. McLaughlin, ed. 801-74 (2™ edn. 2002);Ben Trachtenberg,
Confronting Coventurers: Coconspirator Hearsay, Sir Walter Raleigh, and the Sixth Amendment Confrontation
Clause 64 Fla. L. Rev. 1669 (2012); Daniel R. Rizzolo, Testing the Reliability of Coconspirators' Statements
Admitted under Federal Rule of Evidence 801(d)(2)(E), 30 Vill. L. Rev. 1565, (1985); Norman M. Garland and
Donald E. Snow, Co-Conspirators Exception to the Hearsay Rule 63 ). Crim. L. Criminology & Police Sci. 1
(1972); Joseph H. Levie, Hearsay and Conspiracy: A Reexamination of the Co-Conspirators' Exception to the
Phipson, Weinstein, Trachtenberg, Rizzolo, :nmxnnai |707) (Hearsay Rule, 52 Mich. L. Rev. 1159 (1954
.((Garland and Snow, and Levie
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D'SNIY7 DN NION NINMN 7Y DTYNN NI 727007 D710 nymMy NITY ,0'NIN NYI7Y DY7Nna ,NT 77519 7y
existence of a conspiracy in which) onwi7 r'n bwxIn D nxn ymen D 12 ,0wi7 7w mirz nnoin (1 /779 w77
during the course of) "wzn 170N wwvnwin ninnxn (both the declarant and the defendant were members); 2
XN 'Nan'7 ona L(in furtherance of the conspiracy) Wwi7n 7w mimy7 ow7 ivnwin nnnxn (the conspiracy); 3
N77001N2 ,"NIMNAN0NN [TXN" 7¥ NN NWATI NTAj72 .N0'WY7 N0'WN NINYN W70 7V M7 [MY'7 NPATIN nNdInn NnN
,Phipson Ix1) "0 {7907 Nayn” 27 "nIxd7 N N 2 nya npnTn 2"NIN2 09wnn Maal,'ninao Nkt nipam
NN Y7 N 7y ,8n'7y 7107 X278 NNT oY L(10-8 'y ,Garland and Snow ;1579-1575 'y ,Rizzolo ;1007 'ny
NN NIYATY X7X 72177 D'Y72N0 DNIN DONND DN YIYAY WIZN 7 INNMN 7Y JAN0NT7 'T X7 [IUNIN 'NINN NDIWN
.(1586-1584 'ny ,Rizzolo ;801-92 'ny Weinstein) “wjizn 7w mij7 '7y NITynn NI'kNNy

United States v. Gooding, 25 U.S. 12 Wheat. 460 n1'n ,122"1y2 NITAIYN DY N9 N1IN] NAY'NINAN AN
NYN'w N1D0NY YT X7 D [VO NI'O0N 7Y1 .0WN7ON D'TAY] TN07 NYNWY N1190 7y2 |'T7 Tayin ,nin niNa .((1827
DYNIN 7V INIDNNWA 7Y TIN77 'n N1 [nn 09NN N7 YINN 72100 21 7 DMK N0 7Y NN |12 YeAIni Nt NINY
0VOYNN N1 NN7Y ,DYNIN T YYD '9N NITY 1T 'Y ,72I00 21 7W DINNND NI7'27 D78V .0TAY2 1IN07 W72
7Y

The first question that arises is upon the division of opinions whether, under the circumstances of the case,"
the testimony of Captain Coit to the facts stated in the record was admissible. That testimony was to the
following effect: that he, Captain Coit, was at St. Thomas while the General Winder was at that island in
September, 1824, and was frequently on board the vessel at that time; that Captain Hill, the master of the
vessel, then and there proposed to the witness to engage on board the General Winder as mate for the
voyage then in progress, and described the same to be a voyage to the coast of Africa for slaves and thence
back to Trinidad de Cuba; that he offered to the witness seventy dollars per month and five dollars per head
for every prime slave which should be brought to Cuba; that on the witness' inquiring who would see the
crew paid in the event of a disaster attending the voyage, Captain Hill replied, "Uncle John," meaning (as the
.(468 'my ,nw) "witness understood) John Gooding, the defendant

2INDY 721NN 21 DY W7 W7 NI'O0N 7Y1 1D NDINYT NN 7V INAINY NI NIFRIN IR 170 DOWNN DAY INRYT
2 0'on'n 7y n'7nn (agent) [2100/NI7Wn NINOTZIT NIVYANI ,AYAY DITY AN 9N ,IT NITY 7277 wW Yaj7) ,007aya
DI

It is to be observed that as preliminary to the admission of this testimony, evidence had been offered to"
prove that Gooding was owner of the vessel, that he lived at Baltimore, where she was fitted out, and that he

appointed Hill master and gave him authority to make the fitments for the voyage and paid the bills therefor;
29 Tiny
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that certain equipments were put on board peculiarly adapted for the slave trade, and that Gooding had
made declarations that the vessel had been engaged in the slave trade and had made him a goodvoyage.
The foundation of the authority of the master, the nature of the fitments, and the object and accomplishment
of the voyage being thus laid, the testimony of Captain Coit was offered as confirmatory of the proof, and
properly admissible against the defendant. (...) In general, the rules of evidence in criminal and civil cases
are the same. Whatever the agent does within the scope of his authority binds his principal and is deemed
his act. It must indeed be shown that the agent has the authority and that the act is within its scope, but
these being conceded or proved either by the course of business or by express authorization, the same
.(469-468 'ny ,0w) "conclusion arises in point of law in both cases

12 N7 NZTYAN NN N0 TIn TIN7 0OIYN NN "MV

Such declarations are admitted upon no doctrine of the law of evidence but of the substantive law of crime."
When men enter into an agreement for an unlawful end, they become ad hoc agents for one another, and
have made 'a partnership in crime.' What one does pursuant to their common purpose, all do, and as
declarations maybe such acts, they are competent against all." (Van Riper v. United States, (2d Cir. 1926) 13
(.F. (2d) 961, 967

N'7 YNN7) nwn 7¥ TNX D'NI7WD W77 DIONIY DN N7 7RI :0N2D D'Y0NN LIT N7TYN 7177 nwi7 ,noowna .45
MY ,DNYI7 '7¥ NT7I0N NIMNND NINO7IT NNI0NL NYYIY 19D ,1INYT7N W77 1179 Wwi7 7v rwyn oy (7200 [2ma
-7 (a)6(1)118 gryo) nI7w nnx 7w 11N XINY NI7A70-'R 7'727 AINKR AN D7 ;0V'NY NITY N7270 NIy [91N2
NNAN-NINAX 7Y 17RTON NIPRAN 7702 01710 907 Advisory Committee-n nayn ,ax1 .Criminal Justice Act 2003
the agency theory of conspiracy is at best a fiction and ought not to serve as a basis for" o nyali7
"admissibility beyond that already established

NNIN NINYT7 W' P70 DIT77 NONRI DNRNY INRN (DN, NT XN NIDI7N NIZTYN 190N 1YNIN DAYN NXINN2
N'O7I9 N7TXNT ;DNWIZ A NIMNL|IMN 'ON' DMY7 1D NN ;"N 01" 7 DNNN NNSWNYT7 NOMWOI W7D O7NN 770D
T2 YM07 1D NI7A70 "'T NN )17 DI7N W', NNDINYT Y7 NINE DNN0NA 2N 'S 7Y nwyl '7'790 Wwzny 1NXN ,n'97
NN N'O7I9N N7TYNN 1,017 '0OWN 12 NRAYN X7 [0 [YOILI7R NIZTYN 7Y N7 0YNn X7 nynvin .naynann
'ny Trachtenberg ;801-74 'y Weinstein 1x1) nymwn 191 NITY 172770 NYAN DYNIN NIMDT nYA97 717w
.(;1609-1605 'y ,Rizzolo ;1689-1686

NXNIN X7V DYON [N ,781¥2 Nj7'0921 N'USYNN NS0 NIDIN NIN DYMY NITY'7 0NN TR "wiz nnk" 46
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